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EU Leads World Towards Database Protection

Despite US objections, international sui generis system is needed.

By THOMAS HOEREN
SrECIAL TO TP Wl Do

The conteoversy begat when the
European Commission first proposed an
EU Directive that woald prodest collec-
tans of date.” Mow that the finol wexi of

the Directive has been published.” the
controversy hos moved wooa highet
Lowel,

The issue is pow whether such profes-
tions for databases should be created
worldwicde

Many in the US are smongly opposed

o such protections.’ The jdes thal the
15 should bearn from Europe and adopt
European standards seemis 1o be a
leresy for some American politiciane,
Ideadogy and nationalism are obscuring
the reaconable reed for sui generis pro-
Leciions.,

In Nature it’s a Miracle.
In Legal Circles it’s Called
Infringement.

Seme in the US ore particularly
annoyed  because the EU's Datahasets
[DMrective grants profecticn o only 45
reciprocal basis: and since the US dos
ot provide sui generis databass proted-:
tiom 1o EU companics, LS companies
ennnol paceive this protection in the ELL
This reciprocal requirement creates
presaume on the US o adopt sui BETIETEE.
protEcionm.

US partlsans object (o ibis type of
prassure, However, the LIS is neorious
for aggressively using the chreat of e
sanctions’ 1o pressure shar countries o
increase their [P peotections and 1o open
thelr markets 0 American 1P produces’
The US should not be surprised fhil a
stmilar sirategy is being used by the EU
i induce other unlrses o provade
greater protection for databascs

This dirngreemant betwean (he L5 and
the EU is most onforunste, There 15 a
clewr mecd 10 sofeguard datahases, and
cuch safeguards woukd best be estab-
lighed on o global hasis

Copyright falls short

Existing copyright law does offer
somee protection for databases, but this
protection 16 insufficien]. According ©
Armicle 23] of the Berne Consendion”
collections of [iterary or afshc WoTks
such as encyclopedins and amhaloges
are protectad ~ by reason of fhe sthoction
and areanpement of their conents”
Similar provisions ane Tound in Aricle
W) of TRIPS and Aricle 5 of the new
WIPD Copyright Treaty,’

T T e T

Many fear
the EU Directive
neglects the
interests of users.

Consequently, only the crlgingd way af
strpemuring o database is proteceed by
copyright. Exiracting parts from a daia-
base is wsually not  infringement
pecause it usually does not affect the
structure of the database.

National eounts have racenthy made h
harder for databases o clum profection
under national copyright lnws; the coums
have raised the level of creativity
required for a work fo recelve copyright
protection.  For sastance, the German
Conrt of Appegl in Frankfuri has pro-
moted the concept thal 1elephong direc-
ores on & CD-ROM canmet be protecs-
3 amainst reproduction wnder eopyight
of competition law.
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Tdephone Sevvice Co.,* the US Supreme
Four abolished the “swenl of the brow”
dnciring in the USA: the difficulty of
eollecting data ne Jonger entitled soch
futa o US copyright protection. This
fecisinn gresly increased the necd for o
W ST ggnfriu 'ri!,hl Fror clataybaces,

Three soi generis systems
| Dalmbuses have received protection
oetside copyright law. but such legal
e have also proved oo flawed and
imited,
| Germany, for example, has used prin-
ks ol :mpr_!ilil_u'l law o create sui
s profection: for dotbases." This
only pravenied a compeniiorn from using
subssnntial parts of a daabase for com-
mercinl purposes — i, from reselling
lawrge pans of the dawabase. The compe-
ﬁﬁm law dad e prevent i nledial Bse of
detabases created by others.
L 8w generis proection has also been
|:iﬂ'¢md under the Catalogue ruale; which
Seandimavinn stabes adeed o their
opyright Acts in the 196'=" For
fance, Sectiom 71 of the Danish
right Act provides that catalogues,
ahles, and similar works which compile
___h]';{ pumber of ilems shall be protect-
i for 10 years after publication. These
wirrks are protected only against repro-
tuction and identical imitation.
*The Catalogue mile, fike the EL! direc-

tive, recognizes ihe producer us the right
holder. and protection s available sven
if a collection displays no creativity and
ne mark of the creator’s individwnlity,
Ewven collections of addreases and facis
ez, lelephone books] are prolecied so
leng as they contain a sufficient amount
of daa. Becaiie the Catalogue mile pro-
lects anly collections of linge amounts
of data, this rule does ot pratect compis
lations of masic and
films.

The ELU Directive
on dalabase protec-
tien waos largely ihe
praduct  aof  Jems
CGuster — one of the
mast brilliant copy-
rlght  expers  the
Ewropein
Commission  ever
kad.” The Directive

The Database
Directive applies,
at least indirectly,

in 30 countries.

public lending ar ansfesring the work
{or parts theresft onte another medium.

Too much protection?

Many people fear thar the EL
Dhirective creates an artiftelal monopoly
in information and thus neglects the
Intenesss of users in having appropriate
access 1o the benefhs of o global infor-
mation infrostrechure. People wath such
fears have preswm-
ably never read the
lexd af the Thrective.

The EL authoritbes
imlended tha
Directive W prolect
i subscantial invest-
mant  “in sither
ohipining. venfying,
of presenting  the
caments.”" In
Fecital 40 of the

expands upon  the
protections given by the Scandinavian
states” Catalogue rube,

The Dirzctive protects all collections
of data. in both electronic” and non-
electramie formais, other tham music
compilations. [U contiing no @xplicil
requirement thot a protecied dotnhose
contamn o large amount of data. Firally,
it protects databases agaisst not ooly
reproduction, but agwinst any mebod of
making the work public {aside from

Diréciig, the stan-
dard of protection is desernbed in mone
derail as mn investment consisting in
“the deployment of financial resources
nndior the expencsture of tme. effor
and erergy”

Thus nit every collection is protecied,
but only those which have been crented
by the “sweat of the beow™ — j.&.,
which invelve substantial time. effiart,
or money. It will be up to the pational
courts 10 decids which invesimenis e

subsiantial and which are not. The
courts will therefore determine the
extent of the pew sui peneris right

The Directive also gramis users a vari-
ety of mghis.” Lsers are allowed 0
extract and re- use insubstantial parts of
a thtabase. I s lef 1o natsonal courts o
determing how much dara will constitune
& “eubstantial” part of the work. One
e of data is clearly insubscantial. und
it is probable thal portions of o database
will be deemed insubstantial = long as
these pomilons. (n themselves. could nog
qualify for databose proteciien

Substantial parts of o database con be
used for weaching. scientific research,
pablic security. and Cin the case of non-
cleciromic dalal for privale purpoes.
“Private purposss” means any use mads
by thes wser in his own i vale surrcuid-
ings for his cown privale purposes.

Unforunately, the Europenn
Commisssen fmbed to cleatly indicote
whether the traditionnl rational copy-
righe law exceptions"™ also apply 1o this
new suigeneris protection.'’ As Jens
Gaster stated in oral hearings, this seems
1er be a kind of regulorory mistoke which
cun leml o problems in implementing
the directive. Tt is mow up the member
s1ates (o decide whether existing excep-
Hons cam be applisd w the new sui
BEREris protection,

The different implementation drafis




36

IP Worldwide

july/August 1997

jmade in France, Geemany, and the UK
demansirate  that ihe soope of excep-
tigms are gaing to be different in each
wermber state, This does not well ssrve
the creaters nad psers of dambses. As
the Buropean Commission bas alneaily
gialed, there needs 1o be discussions oo
establishing @ uniform European slas-
dord of exceptions.”

Beyond the EU
The EL Directive on database prolec-
tion is net only applicable in the EUL It

mugt alen be implemened in the addi-
tienal states of the Evropesn Economie

Aren [ie., Iceland, Liechtensiein. and
MNorway L™

Cenirnl and Easeern European States
have also agreed o provide for an
equivalent level of prodection by
December 31, 1999, Therefore, the
Deatabase Directive applics at beast indi-
rectly in 30 countries,

Even in the LS. some politicians have
recognized the need for sui genaris pro-
ection of databases, The first bill Lo cre-
ate such protectien was introduced in
the LIS Comgress last Spring.™ and. 2
counterproposal was miraduced shortly
thereaficr.

[f the TS fails to enuct Sul geners pro-
tection, US daizbess producers will pot
he able to avail themselves of the pro-
tections of the EU Directive. Earopean
companies that con make use ol this
Directive will be in a better position 1o
compete and prosper,

There have been calls for the cnstion
of @ global system for protecting data-
bases.  Delegates 1o the WIPO
IMpiomatic Confereace in December
1606 clearly expressed thelr interest in
expmining the possible impkications and
henefits of & sui generis sysiem of pro-
tection of ditabases at the intermational

lavel * .

If the nattons af the world hope o ere
aic o glohal infermation infrastracius, ©
|5 eseeniial they create plobally harme-
mized standards for prowecting database.
As the [niermet continges o @row, coose
horder wse of information 15 becrming
the mle. Rules poverning the Tocal us
of information are becoming less Mo
tamt,

1t the US were 10 [ollow Eurcpe’s bead
in eregting an international standard for
protecting - datnbases, Amencan pride
might be injured. However, there will be
ceonemic and lagal benefis for all cre-
aitars and users of dimobeses — inchuding
Americans, Thess ecemomic and legal
benefits should mare than compensate
fior a minor skhight 1o US national pride.
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